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Dear Mr. Wijnstekers,

Review of the CITES Listing Criteria
Submission of the Species Survival Network (SSN)

The Species Survival Network, as an international NGO registered with the CITES Secretariat, appreciates this
opportunity to provide comments to the CITES Secretariat in reference to the most recent draft revision of Resolution
Conf. 9.24, ascirculated in Notification to the Parties Number 2001/037. SSN considers thisto be an extremely
important matter crucial to the future operation and effectiveness of the CITES treaty.

In general, some of the changes proposed in the draft text are improvements (for example, the expansion of the
requirement in Annex 4 that proponents of a downlisting drop any reservations to include al such cases, not merely
those relating to quotas). However, we feel that there are alarge number of serious criticisms that can be made against
the proposed changes.

General Comments

Resolution Conf 9.24 contains very specific language with respect to the review process to be taken prior to the
Twelfth Meeting of the Conference of the Parties. Althoughit callsfor afull review, it specifically states that this
review isto be "with regard to the scientific validity of the criteria, definitions, notes and guidelines and their
applicability to different groups of organisms.” Although it is clearly true that no resolution can prevent the Parties
from looking at future changes to its language in any way that they see fit, we nonethel ess believe that there was an
excellent reason for enshrining these conditions for a future review into Resolution Conf 9.24, and that this language
should have been the basis of the mandate for the current revision process.

Resolution Conf 9.24 in its present form represents a compromise arrived at after more than two years of intense and
detailed work, with repeated negotiationsand o pportunitiesfor comment by the CITES Parties. Itisacompromisethat
should not lightly be set aside. By adopting it, the Parties set CITES on acourse of scientifically-based pragmatism,
without astrong ideological position either for or against listing specieson the Appendices. Althoughwedo not regard
itstext as perfect by any means, we recognize that it represents a balanced position that reflects the attitude of the
Parties as awhole towardsthe CITEStreaty. That the Parties prefer abalanced approach is further borne out by the
results of the study of the Effectiveness of the Convention, conducted after the adoption of Resolution Conf 9.24. The
survey of the Parties undertaken as part of that study showed that thereis no general feeling that CITES should shift its
position towards a more restrictive view of the Appendices.

Wetherefore believe that, consistent with the language in Resolution Conf 9.24, the revision process should have

focused on refining the criteriawith respect to making them more applicable to a broad range of taxa. Unfortunately,
many of the suggested changesin the most recent draft text seem to have been motivated not by adesire to improve the
criteriain the manner requested by the Parties, but by a desire (which we believe to be a minority view) to make listing
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on the Appendices, or uplisting, more difficult and deletion of speciesfrom the Appendices, or downlisting, easier, and
to weaken the precautionary basis for thelisting process.

We are also concerned that many of the proposed changesin the most recent draft were neither requested by the Parties
nor recommended by the Criteria Working Group. It was our understanding that, with the exception of the definitions
proposed in Annex 5 arising from the second meeting of the Criteria Working Group, the current draft was to be drawn
up by the Chairs of the Animals and Plants Committeesin order to reflect the results of the Joint Meeting of the two

Committees last December. On this understanding, the text should not have included entirely new language that was
considered neither by the Parties at the Joint Meeting nor, to our knowledge, by the Criteria Working Group. We have

specifically indicated these passages in our comments below.

We also consider it unfortunate that no formal report was produced as aresult of the Second Meeting of the Criteria
Working Group (as was done for the first meeting) so that the reasoning behind the Group’ s proposed changes to
Annex 5 could have been made available.

Specific Comme nts [Numbered]

Preamble:

1. First Paragraphs: The proposed changes to these paragraphs were not proposed by the CWG, or by any Party.

The proposed text of the second paragraph should quote the language in Res. Conf. RC 9.24 in order to set out the
precise justification for the review. SSN suggests:

RECALLING that Resolution Conf. 9.24, adopted by the Conference of the Parties at its ninth meeting (Fort
Lauderdale, 1994) recommended ‘ that the text and the Annexes of this Resolution be fully reviewed before the twel fth
meeting of the Conference of the Parties with regard to the scientific validity of the criteria, definitions, notes and
guidelines and their applicability to different groups of organisms’;

2. Last RECOGNIZING: SSN recommends that the original paragraph be retained. The proposed change removes
all reference to the precautionary principlein the preamble. See comments under the first RESOLVES below.

Operational Paragraphs:

3. First RESOL VES: SSN strongly recommends that the original paragraph be retained. Despite the comments of the
Chairsthat the proposed change makes “a stronger and more direct reference to the precautionary principle”, the new
languageis not, in fact, arestatement of the precautionary principle at all.

Therevised paragraph, unlike the original, makes no reference to scientific uncertainty, which is the key condition
triggering the application of the precautionary principle asit is understood in international law. Because the degree of
risk facing a species cannot be anticipated accurately, a genuine precautionary approach, based on uncertainty, must be
retained in the Criteria.

The new language referring to “measures that are proportionate to the anticipated risks to the species’ is self-evident,
unnecessary and has nothing to do with using precaution in cases of scientific uncertainty.

4. Second RESOL VES, Paragraph (a): The suggested change was not proposed by the CWG, or by any Party.

The added language “ in accordance with Article |1, paragraph 1" is unnecessary, because Article I, paragraph 1
provides the only way to add speciesto Appendix I.

5. Second RESOL VES, deletion of original Paragraph (b): SSN recommendsthat the original language be retained
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as part of the operative section of the resolution. Thisisnot adefinition, but a condition for listing (especially
subparagraph (iv), which should be retained). SSN has, in addition, serious objections to the changes that have been
proposed, which we believe are more restrictive than the treaty itself and violate the precautionary principle. We have
included our detailed comments under the proposed definition of “ affected by trade” in Annex 5 (our #25).

6. Second RESOL VES, Paragraph (c): The suggested change was not proposed by the CWG, or by any Party.

SSN recommends the original language be retained. Removing the word “any” from this criterion shifts its meaning
away from encouraging the listing of all appropriate species. Asthe chair’s explanation of the changeisthat it was
intended only to*“ clarify” the paragraph, rather than change its meaning, and as the treaty text makes clear that Article
11(2)(a) should apply to “all” species that meet the specified criteria, the original wording should be retained.

7. Second RESOLVES, Paragraph (€): The suggested change was not proposed by the CWG, or by any Party.

SSN recommends the original language (original paragraph (f)) be retained. Even asmall amount of trade may be
detrimental for some species. The words “negligible probability” in the new draft text aretoo vagueto be useful. They
could mean either that trade is unlikely to happen, or that thereisalikelihood of some small amount of trade. The
proposed changeistherefore less clear than the original.

8. Third RESOLVES: The suggested change was not proposed by the CWG, or by any Party.
SSN recommends the original language be retained. The proposed new language increases the burden on Parties.
9. [First New RESOLVES Proposed by CWG]: SSN agrees that this proposed paragraph should not be included.

10. First RECOMMENDS: SSN strongly opposes the inclusion of this new paragraph. It is not precautionary, and
placesavery difficult burden of proof on proponents.

Thereislittle evidence that the problem this paragraph purports to address has ever occurred. If it ever does arise,
Parties can consider that risk without special language. Even if such a problem were to occur it would reflect, not an
inappropriate listing, but failure to enforce the treaty. The proper way to deal with such an issue is for the Parties to
improvetheir levels of CITES enforcement and other relevant conservation measures.

11. Fourth RESOLVES: SSN opposestheinclusion of thisnew paragraph. Asall Appendix |1 speciesare potentially
subject to review, the language as worded could apply to all listed species.

Resolution Conf. 8.9, ameasure that SSN strongly supports, is not, however, alegal aternative to Appendix | as
suggested by the Chairs. The Parties did not give either the CWG or the Chairs a mandate to convert it into one. A
Resolution cannot be an alternative to a procedure mandated by the Convention. Instead, 8.9 addresses problemswith
the implementation of Article IV that could, if unsolved, place a speciesin need of Appendix | protection. The
Significant Trade Review may take years to complete, and a transfer to Appendix | should always be a possible
aternativeif the review isnot working effectively.

We believe that the Parties should always be free to consider the effectiveness of the Significant Trade Review for any
speciesin an unbiased and precautionary manner, and to decide on a case-by-case basis whether measures taken under
Resolution Conf 8.9 are adequate or if, indeed, an Appendix | listing is necessary or the conservation threat facing a
species warrants immediate action.

12. Fifth RESOL VES: SSN opposes the inclusion of this new paragraph. We particularly oppose the addition of the
words “on the basis of the best scientific evidence”. “Best scientific evidence” is not defined, and the third
RESOLVES aready states that “ proposals...should be based on the best information available.” Thisinformation
should include not only scientific evidence, but also dataon trade, enforcement, and related issues. Therest of the
proposed paragraph is self-evident and unnecessary.



13. ENCOURAGES: SSN opposesthe inclusion of this new paragraph. The new language, even thoughitisonly an
"encouragement”, places an additional burden on Parties, and it may well be difficult to gather the data this paragraph
reguires.

Annex 1: Biological Criteriafor Appendix |

14. Paragraph B [original Paragraph A]: SSN supports the restoration of criterion B (i) in the most recent draft.

We oppose, however, the new language in Criterion B (iv), which isunclear and unnecessary. All life history stages
are of critical importance to the survival of aspecies. Asthiscriterion aready appliesonly to small populations, any
large short-term fluctuation will increase that species’ vulnerability, regardless of the life history stage at which it
occurs. The original wording should be retained.

Though the new language may have relevance to somefishes, it is not appropriate for most terrestrial speciesor for
many marine species, including corals and cetaceans.

15. Paragraph C: SSN opposes the use of the term "marked decline”. Its meaning isunclear, and it has not been
specifically defined in Annex 5. For species with small populations, any decline, no matter how small, may pose a
seriousrisk. A declinethat may be small with respect to the total population could include high numbers of age- or
sex-specific individuals, such as breeding females or herd matriarchs, whose loss could be critical to the population.
The new language ignores this possibility.

The terms “ decreasing reproductive potential” [in the original text of Resolution Conf. 9.24] and “decreasing
recruitment” [in the current draft] have different meanings. Both terms should be retained and clearly defined.

16. [Deletion of Original Paragraph D]: SSN opposes the deletion of original paragraph (D). D isaprecautionary
criterion, designed to avoid premature down-listing of Appendix | species that might otherwise have to be returned to
Appendix | inthe near future. Despitethe commentshby the Chairs (that “it would be more practical to opt for inclusion
in Appendix Il with trade restrictions”), Appendix | provides more protection against illegal trade than Appendix I1.
Penalties may be stricter, and there may be fewer opportunities for laundering of illegal specimens.

Deleting the paragraph compl etely ignorestheissue of the effect of re-opening legal tradein adownlisted species, even
if such trade would be likely to place the speciesin such jeopardy that it would have to be returned to Appendix | in the
near future. Without Criterion D, a speciesin such asituation would have to be retained on Appendix 11 once
downlisted until such time as one of the other criteriawere met. Thisis not only potentially damaging to species
conservation, it could prove costly and wasteful to implement in range states.

Annex 2: Criteriafor Inclusion of Speciesin Appendix I1 in Accordancewith Articlell, Para 2a
17. SSN supports the retention of the original Paragraph (A).

SSN supports the retention of the term “inferred”, the deletion of the term “international”, and the deletion of the
CWG' s proposed Criterion C.

The added words “ on the basis of available information on the status and trends of thewild population(s) * limit the
type of information that may be considered, and should be del eted.

SSN disagrees with the Chairs that the new paragraph (A) incorporates former criterion (D) from Annex 1. Disa
precautionary criterion, to avoid premature downlisting of Appendix | species, and should be retained in Annex 1 (see
above). The paragraph asworded is not precautionary.

The original paragraph (B) should be retained. The new Paragraph B ignores the effect of harvests for reasons other
than trade, and removes language on the potential detrimental impact of trade that should be retai ned.



Annex 2: Criteriafor Inclusion of Speciesin Appendix Il in Accordancewith Articlell, Para 2b

18. SSN opposes the requirement in Paragraph A that a“ proponent has demonstrated” that non-experts cannot
distinguish between species. This places aburden of proof on proponents, with no guidance provided on what a
“non-expert” is, what “basic identification materials’ are, how they might be reliably made available to non-experts,
or what needsto be proven to show that the specimens are unlikely to be distinguished.

To our knowledge, there is no comprehensive set of “basic identification materials” universally available to the
multitude of customs agents, fish and wildlife officers, and border guards responsible for implementing the treaty on a
day to day basis. The CITES Identification Manual is not sufficiently accessible to meet this definition. In the absence
of acommon and universally available set of “basic identification materials,” the “ demonstration” reguirement
proposed in revised paragraph A is meaningless. We do not see how thislanguageis either workable or precautionary.

SSN opposes the removal of the original paragraph B from RC 9.24. Removing it will make the listing of higher taxa
on the CITES appendices almost impossible, without any clear indication having been received from the Parties that
thisis desirable. The original language provides a clear justification for listing decisions; the replacement paragraph is
meaningless and is likely to increase confusion.

Annex 3: Special Cases

19. Splitlisting: SSN supports retention of the original wording in Resolution Conf. 9.24. The first sentence and last
clause of the original first paragraph refer to concepts not addressed in the new language. The first sentence makes a
much stronger statement about enforcement problems caused by split -listing than does the revision. The Parties have
agreed that enforcement problems are sufficient reason to avoid a split listing. The last clause of the original first
paragraph recommends not split-isting species so that some populations are on the Appendices and some are off. The
new text saysthisisonly undesirable when it creates enforcement problems; we believe it should be avoided in
general.

The original wording makes clear that a split listing should be the exception rather than the rule. All proposals are
governed by Annex 4, so areferenceto it hereis not necessary. Further, the referenceto Annex 4 in this case makesit
appear that asplit listing is acceptableif it will facilitate trade, but not acceptable otherwise. Thereisno
conservation-based justification for such adistinction. Infact transferring part of an Appendix | speciesto Appendix |1
may increase the probability of illegal tradein the remaining Appendix | populations, and should be avoided.

Annex 4: Precautionary Measures

20. [Deletion of Original Paragraph A]: SSN strongly opposes deletion of this paragraph. Itslanguage is absolutely
central tothe precautionary principle, and certainly belongs at the head of any Annex dealing with precautionary
measures. The revision eliminates all reference to uncertainty, the basis of the precautionary principle. SSN disagrees
withthe Chairsthat thewordinginthefirst RESOLV ES paragraphisstronger (see commentsin the operational section
above).

At the Joint Meeting, no Party supported this deletion, and a number spoke out against it.
21. Paragraph A.2 [formerly B.2]: The suggested change was not propased by the CWG, or by any Party.

SSN strongly objects to the proposed new wording. The new language is not precautionary, and completely reverses
the onus of the original.

While the original resolution says species should be retained on Appendix | unless they fail to satisfy Appendix |
criteria, the new language insists that they must be downlisted if they do so. Though the Chairs have commented that
this reinforces the precautionary approach, it in fact does the opposite.

The deletion of Paragraph(c) would requirethat all quotasunder this Annex betime -limited, with no guidance on what
happens when these quotas expire.



Paragraph A.3[formerly B.3]: SSN supports this change.

23. Paragraph A.4 [formerly B.4]: SSN agrees with the new language, but opposes the deletion of the original
Paragraph 4, which deals with a quite different matter. Both paragraphs should be used. Not all speciestraded in
unsustainable levels have been reviewed under Resolution Conf. 8.9.

Annex 5: Definitions, Explanations and Guidelines

24, Species. SSN does not believe that marine species proposed for listing or delisting should be split according to
stock. We are concerned that the term “stock” has been included under “geographically separate population” rather
than being separately defined. Stocks are non-biologically based management units, not biological populations, and
specimens from different stocks may interbreed and/or be indistinguishable from one another. Further, stock
boundaries may be changed under other international agreements for non-scientific reasons, thereby altering the
geographical scope of listings on the CITES Appendices without input from the Parties.

25, Affected by Trade: The suggested change was not proposed by the CWG, or by any Party.

SSN supports the retention of the original language as part of the operative text (see comments above). We strongly
object to the new wording.

The proposed language is more restrictive than the treaty itself. CITES does not require that trade be proven to be
detrimental before a species can belisted on Appendix |, only that the species“is or may be affected” by trade (the
phrase “ affected by trade” only appliesto listing on Appendix I, under ArticleI1.1). Under the proposed |anguage an
endangered species known to bein trade, but for which the effect of tradeis not fully understood, could not be listed on
Appendix I.

Such aresult violates the precautionary principle, which requires that trade should be a matter of concern for any
species “threatened with extinction”, even if the precise effect of thistradeis not known. Further, itis often difficult, if
not impossible, to prove that trade has had a detrimental impact on a species; the proposed language rai ses the burden
of proof on the proponent.

We further oppose the removal of original subparagraph (iv). It has been deleted on the groundsthat itis“alisting
criterion” and not properly part of the definition of “isor may be affected by trade.” However, the language has not
been reinserted anywhere else in the text; thus, this precautionary measure has been completely removed from the
resolution. As noted under the operational paragraphs above, we believein any case that this entire section isalisting
criterion, not a definition.

26. Decline: SSN supports the recognition of long-term decline, but has difficulties with other proposed changes to
this definition.

The proposed |anguage eliminates the concept of generation time, afactor of critical importance injudging a species’
decline. The l[UCN criteriafor endangerment, for example, rely heavily on generation time. We recommend that the
words*“over atimeframe appropriateto the species' lifecycleand lifeform”, already used in the definition of “ possibly
extinct” (see below) be substituted for the words “over arecent time period” in the first paragraph.

No source is given for the threshold of 50% in ten years for “marked recent decline”; it iswholly inappropriate for
whales, seaturtles and other long-lived species. No basisis given for the guidelines suggested in the new language.

Numerical guidelinesin the original text were clearly labeled “not a threshold” as a unanimous compromise after
lengthy negotiationsamong the Parties. No Party hasasked that thisclarifying language be abandoned, anditisusedin
other proposed definitionsin this Annex. The cautionary language ["However, both these figures are presented only as
examples, sinceit isimpossibleto give numerical valuesthat are applicableto all taxa. There will be many cases
where these numerical guidelines do not apply'] is hecessary and should be retained.
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27. [Deletion of “Generation”]: Although the Chairs comment that thisterm is no longer used in the criteria, it is still
used in the definition of “Milnerability” and should be used el sewhere.

28. Fluctuations: Although the guidelines of “two years” and “one order of magnitude” are carried over from the
original resolution, SSN believesthey should be re-examined. Neither the original nor the revised language considers
generation time. However, biological fluctuations cannot be properly interpreted without knowing about the
generation time and recruitment rate of the speciesinvolved.

29. Near Future: SSN does not see a need to define thisterm, particularly in numerical terms. The 5-10 year period
appearsto have been chosen arbitrarily.

If the term must be defined, it should be on the basis of the biological characteristics of the speciesinvolved, including
life span, time to maturity and recruitment rate, the nature of the threats the species faces. However, because these will
vary on acaseby-case basis, aformal general definition of the termis unecessary.

30. Population Issues: SSN does not, in general, see the need for the “ population size” section, or the need to define
“small subpopulation” or “very small subpopulation” in general terms. Theindividual characteristics of speciesshould,
instead, be taken into account on a case-by-case basis when considering population matters.

Sub-population: Defining a subpopulation asis done here ignores mixtures of non-breeding individuals on the feeding
grounds, such as happens with seaturtles.

Population Sze: Though SSN agrees that “ effective population size” is a biologically meaningful concept, we believe
that introducing it here will add considerably to the burden on Parties.

For most species, it is difficult enough to determine the number of animalsin a population, let alone determining the
number capable of reproduction, or those who are actually adding recruits to the population (which, in some species,
may be only asmall subset of reproductively functional adults). Evenif itis possiblefor ongoing or future studiesto
estimate the number of reproductive members, baseline studies done in the past will probably not have done so.
Therefore there will be no way to compare effective popul ation sizes over time.

Excluding individuals reproductively suppressed may ignore key animals like elderly elephant matriarchs.

SSN also notes that this section ignores the direction of the Parties in Resolution Conf. 9.24 to review definitions “and
their applicability to different groups of organisms’; instead, the definition adopts across-the-board guidelines without
distinguishing among different groups of animals or plants.

31. Possibly extinct: The words “ over atime frame appropriate to the species' life cycle and life form”— aclear
reference to generation time and recruitment rate— should occur elsewhere, in definitions of termslike “decline”.

Annex 6: Format for Proposals to Amend the Appendices

32. (2.1) Distribution: SSN prefersthe original wording, "Give an estimate of the current range ..." as there are not
always sufficient data availableto "specify” the current range.

33. (3.5) [formerly 2.6] Role of the speciesin itsecosystem: SSN preferstheoriginal wording. Theemphasisshould
be on the impact of depletion of the population, not the potential impact of the proposal.

The former wording stresses the importance of the population (as opposed to the species), amore important unit when
considering ecological role.

34. (4.) Statusand trends: SSN believesthat in the phrase “the type of information that is required” the word
“required” should be replaced by “appropriate”. There is no mechanism in the Convention for rejecting a proposal,
except by avote of the Parties, merely because it fails to meet formal “requirements”.
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35. (4.1) Habitat trends: The new wording has been taken from old para 2.2, "Habitat availability". However, para.
2.2 also contained the words "give the basis for future projections®. These words have been deleted. They should be
retained here.

36. (4.2) Population size: The requirement to estimate numbers "differentiated by relevant age class" is often
impossible to fulfill (though we note that thisinformation is only to be given “where possible”). SSN believes that the
requirement to give "date and method of census" should be retained so that the reported popul ation sizes can be
properly evaluated.

37. (5.) Threats: Assessing the "relativeimportance” of threats may beimpossibleandin any caseisnot relevant to the
Convention, which only requiresthat a speciesbe affected by trade. Thereferenceto “relativeimportance”, and thelast
sentence of the proposed language, should therefore be deleted.

38. (5.6) Actual or potential trade impacts of the proposal: The original last sentence referring to ecological impact
should be retained, as the text of the Convention emphasizes the ecological role of a species.

39. (8.1) Management measures: The reference to "mechanisms for ensuring that the advice of those responsible for
management of the speciesistaken into account” in the original text should be retained.

40. (8.2) Population monitoring: SSN believes that the original language referring to non-governmental
organizations and scientific institutions should be restored.

41. (10.) Consultations: SSN objects to the new language. The requirement that Proponents must take views of
inter-governmental agenciesinto account in their proposalsis much stronger wording than the original; however, itis
not clear what “take their view fully into account” actually means. If it meansthat the views of such organizations are
to supersede those of the Parties, the requirement violates both the Convention and state sovereignty. The original
language, requiring only that such organizations be consulted, should be retained.

Once again, SSN appreciates the opportunity to submit these comments to the Secretariat; we understand that al
comments received from international NGOs will be circulated to the Parties, and we appreciate the Secretariat’s
commitment to providing this service. Asalways, SSN isfully willing to assist the Secretariat and the Parties in
making CITES as effective as possible, and we would welcome any further opportunities to making the listing criteria
vital toolsin this process.

Sincerely,

Ronald Orenstein
Chair, SSN Listing Criteria Working Group

For the Board of the Species Survival Network



